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Piercing the Limited Liability Company Veil: 
  An Excess of Judicial Power

by: Thomas F. Cavalier

In recent years, courts have assumed that the judge-

made doctrine of “piercing the corporate veil” applies 

to limited liability companies (“LLC”), whose mem-

bers, like corporate shareholders, enjoy immunity 

from the liabilities of the entity. An LLC member’s  

immunity was created by the Limited Liability  

Company Act (“LLC Act”)1. Except where the LLC’s  

operating agreement imposes member liability, an 

LLC member has absolute immunity “[u]nless  

otherwise provided by law[.]”2 That qualification  

raises an important question for courts considering 

piercing the LLC veil: By using the term “law,” did the 

Legislature reserve for itself, to the exclusion of the 

courts, the power to create exceptions to otherwise 

absolute member immunity?    

The courts that have considered piercing the LLC veil 

have rarely addressed this question Instead, they 

have extended to the LLC the veil-piercing criteria  

developed for corporations, without acknowledging 

the extension;3 acknowledged the extension without 

justifying it,4 or explained that equity can modify an 

LLC member’s immunity, without analyzing the limits 

of that power.5  

One circuit court, however, has looked closely at the 

statutory provision granting immunity. It concluded 

that the statute does not grant courts the power to 

extend the veil-piercing theory to an LLC.6 As this  

article explains, that court’s ruling was justified – 

courts lack the power to carve out an equitable “veil 

piercing” exception to what is an otherwise absolute 

statutory immunity.

A Veil-Piercing Overview

Michigan’s courts have pierced corporate veils since 

the early 20th century.7 There is no single test for  

disregarding the corporate form.8 It will be ignored 

where one corporation is the “mere instrumentali-

ty” of the other,9 where it is intended for “an im-

proper use such as to avoid legal obligations,”10 

where one corporation so dominates and controls 

the other that “unjust loss or injury will be suffered” 

unless the controlling corporation is held liable,11 or 

where there is a “community of interest” between 

the corporations.12 Whatever the test, piercing the 

veil is an exercise of the court’s equitable power.13

For generations, the veil-piercing doctrine was 

largely confined to the “veil” of a corporation. In the 

early 1990s, the Michigan Legislature, along with 

its counterparts in other states, created the limited  

liability company, which, like a corporation, shield-

ed its owners – the LLC’s members – from personal 

liability for the conduct of the entity. With the quick  

proliferation of LLCs came their inevitable involve-

ment in litigation. Soon Michigan’s state appellate 

and federal district courts started to apply the  

veil-piercing doctrine to LLCs.14 

“Law” Is an Act of the Legislature

An LLC member’s immunity from liability was  

created by section 501(4) of the LLC Act: “Unless 

otherwise provided by law or in an operating agree-

ment, a person that is a member or manager, or 

both, of a limited liability company is not liable for 

the acts, debts, or obligations of the limited liability 

company.”15

Here, the Legislature clothed LLC members with  

immunity from liability for the acts, debts, or obliga-

tions of the company “unless otherwise provided by 

law[.]” If “provided by law” means a statute, the  

judiciary may not fashion an exception, based on a 
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veil-piercing theory or otherwise, to an LLC member’s 

statutory immunity. On the other hand, if the phrase 

refers to a court-made exception based on equity, then 

the courts may pierce the LLC veil using their equita-

ble power. The court’s power to pierce the LLC veil, 

therefore, turns on the proper interpretation of “law.”  

For over 125 years, the courts have understood the 

term “law” as used in a statute or the constitution to 

refer to an act of the Legislature. The specific lan-

guage appearing in Section 501(4) – “provided by 

law” – has been construed as “provided by the Legis-

lature.” In the state constitution, where it appears in 

several places, “the phrase ‘provided by law’ permits 

action by the Legislature only.”16 The phrase, used in a 

statute, has been held to have the same meaning.17 

The term “law,” used in other statutory phrases, has 

long been interpreted to mean a legislative enact-

ment. An early case held that “penal laws of this 

state” referred to state statutes. The court explained: 

“The term ‘law,’ as defined by the elementary writers, 

emanates from the sovereignty and not from its  

creatures. The legislative power of the state is vested 

in the state legislature, and their enactments are the 

only instruments that can in any proper sense be 

called laws.”18

Similarly, the phrases “state law” and “laws of this 

state” have been viewed as referring to actions that 

emanate from the Legislature.19 In Wikman v. City of 

Novi 20, the Court held that a statute granting the 

Michigan Tax Tribunal exclusive jurisdiction to review 

special assessments “under property tax laws”  

referred to “special assessments levied pursuant to 

statutes, municipal charters and ordinances.” The 

term extended beyond statutes to municipal ordinanc-

es and charters only because municipalities derived 

their authority to levy special assessments from the 

Legislature: “[A]ny special assessment levied by a mu-

nicipal corporation is levied under authority delegated 

by law from the Legislature. Therefore, such assess-

ments are levied under the property tax laws . . . .”21

These authorities suggest that “law” refers to a legis-

lative act. So, when the Legislature said an LLC mem-

ber was immune “unless otherwise provided by law,” 

it meant “unless otherwise provided by the Legisla-

ture.” Thus, an exception to immunity based on a 

veil-piercing theory may not be grafted onto the 

statute by the courts. Such judicial action would not 

be a “law” within the meaning of section 501(3) of 

the LLC Act.

Piercing the LLC Veil Encroaches  
on the Legislative Domain

Interpreting “law” in Section 501(4) as a legislative 

act recognizes that the legislative and judicial 

branches of government have different functions, a 

division enshrined in the Michigan constitution’s 

separation of powers clause.22 The Michigan  

Supreme Court has explained that “[t]here is a  

distinction between legislative and judicial acts. 

The Legislature makes the law - courts apply it.”23 

The legislative power to make law is prescriptive,  

looking to the future; the judicial power is descrip-

tive, ascertaining existing rights. “To declare what 

the law shall be is legislative; to declare what it is or 

has been is judicial. . . . The legislature prescribes 

rules for the future. The judiciary ascertains exist-

ing rights.”24 The United States Supreme Court put 

it this way: “A judicial inquiry investigates, declares, 

and enforces liabilities as they stand on present or 

past facts and under laws supposed already to  

exist. . . . Legislation, on the other hand, looks to the 

future and changes existing conditions by making a 

new rule, to be applied thereafter to all or some 

part of those subject to its power.”25 Because “courts 

cannot make laws”26, they may not “usurp the  

lawmaking function of the Legislature[.]”27

When the Legislature said that an LLC member is 

not liable for the company’s acts, debts or obliga-

tions unless otherwise “provided by law,” it could 

only be talking about a liability to be created later 

by the Legislature, not determined to already exist 

by the courts. Before the LLC Act, there was no LLC 

member liability – or immunity – because there was 

no LLC law at all. Thus, when the Legislature  

conferred immunity on the LLC member with excep-

tions to be “provided by law,” it was speaking about 

some “new rule” that “changes existing condi-
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tions,”28 that is, the existing condition of member  

non-liability. Fashioning new rules is what the Legisla-

ture does. It is not what the courts do. The judiciary  

declares “existing” rights; it determines what the law 

“is”. Courts do not create liability otherwise barred 

by statute; rather they declare “liabilities . . . under 

laws supposed already to exist.”29  

Equity Is Not The Solution

An LLC member’s statutory immunity cannot be  

overridden by equity. “Equity as a rule will follow the 

law[.]”30 Thus, “[c]ourts of equity as well as of law, 

must apply legislative enactments in accord with the 

plain intent of the legislature.”31 Equity must be  

restrained even if the statute is unjustly harsh. “[C]

ourts must be careful not to usurp the legislative role 

under the guise of equity because a statutory penalty 

is excessively punitive.”32

There are no such concerns when equity is used to 

disregard the form of a corporation. Shareholder  

immunity is also created by statute, but that statute 

has an important exception. The Business Corpora-

tion Act states that, “unless otherwise provided in 

the articles of incorporation, a shareholder of a cor-

poration is not personally liable for the acts or debts 

of the corporation except that he or she may  

become personally liable by reason of his or her 

own acts or conduct.”33 Allowing shareholder  

liability “by reason of his or her own acts or con-

duct” opens the door to the veil-piercing doctrine, 

which is based on the shareholder’s own use – and 

misuse – of the corporate form. The LLC Act  

contains no such immunity exception based on an 

LLC member’s own behavior. 

An LLC member’s immunity from liability was  

created by statute, and only the Legislature may 

carve out exceptions. Until the Legislature acts, 

courts should refrain from piercing the LLC veil.
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